
GOVERNMENT OF THE DISTRKT OF COLUMBIA 
BOARD O F  ZONING ADJUSTMENT 

A p p l i c a t i o n  N o .  1SOP-C; cf H . S .  Poqan, Jr. ,  p u r s u a n t  t o  11 
DCMR 3107.2,  fcr a v a r i a n c e  from t h e  a l l o w a b l e  p e r c e n t a g e  of 
lot occupe~cy r e q u i r e m e n t s  ( S u b - s e c t i o n  4 0 3 . 2 )  , and a 
v a r i a n c e  f r o m  t h e  l o t  area r e q u i r e m e n t s  (Sub- sec t ion  4 0 1 . 3 )  
f o r  the propcsed c o n s t r u c t i o n  of a f l a t  i n  an  R-4  D i s t r i c t  
2.t. premises 4 0 1  - 1 0 t h  S t r e e t ,  S . E . ,  (Squa re  9 4 7 ,  Lot 1 9 ) .  

I-TFFRING DATE: September  1 3 ,  1989 
DECISION DATE : September 1 3 ,  1 9 8 9  (Rench D e c i s i o n )  

1. The s u b j e c t  p r o p e r t y  i s  l o c a t e d  at t h e  i n t e r s e c t i o n  
of 1 0 t h  and D S t r e e t s ?  S.E. I t  i s  known as  p r e v i s e s  4 0 1  
M t k .  Street, S.E .  The s i t e  i s  i n  t h e  F-4 D i s t r i c t .  

2 .  The s u b j e c t  l o t  i s  r e c t a n g u l a r  i n  shape. I t  i s  
1 9 . 1 7  fee t .  i n  w i d t h  and  7 2 . 2 5  f e e t  i n  1-enqth.  P r e s e n t l y ,  
the l o t  i s  v a c a n t .  

3 .  The R - 4  D i s t r i c t  permits m a t t e r - o f - r i g h t  6evelop- 
ment of r e s i d e n t i a l  u s e s .  'she Zoning Regu la t j - cns  r e q u i r e  a 
min in iw  l o t  a r e a  of 1 ,880  s q u a r e  f e e t ,  a minimum l o t  w i d t h  
of 18 feet, maximum l o t  occiipancy of 6 0  percent, am3 a 
maximum height l i m i t  of t h r e e  s t o r i e s / f o r t y  f e e t .  

4. T h e  s q u a r e  i n  whi-ch t h e  p r o p e r t y  i s  l o c a t e d  i s  
s p l i t - m r e d  C-2-A and R-4. Recause of t h e  s p l i t  zon ing ,  
t h e r e  i s  a d i v e r s e  m i x t u r e  of u s e s  i n  t h e  area.  The comer- 
c i a 1  u s e s  a r e  l c c a t e d  s o w t h  of t h e  s i t e  and i n c l u d e  o f f i c e  
space  a n d  r e t a i  1 e s t a b l i s h m e p % t s .  F a s t e r n  Market  Squa re  is 
lccatcc! w:rt  cf t h e  s i t e .  The E a s t e r n  Market  Retro S t a t i o n  
i s  located apprc>: imately t w o  blocks s o u t h ~ ~ e s t  of t h e  property. 

two-story r o w  dwellinqs and l o w  d e r , s i t y  a p a r t m e n t  b u i l d i n g s .  
v i h e  rec!.c?eRtial ccmponent of t h e  ne ighborhood c o n s i s t s  of  

5 .  T h e  a p p l i c a n t  proposes t o  c o n s t r u c t  a t h r e e - s t o r y  
f l a t .  The s t r u c t u r e  would occupy t h e  f u l l  w i d t h  of t h e  lot 
zr-2 w u l 2  ha't7e nc sick vards.  A 30-foot r ea r  ya rd  and one 
p z r k i n g  space would be p r o v i d e d .  

6 .  T h e  f i r s t  floor would c o n s i s t  of a one-bedroom 
eDartment, the second and t h i r d  floors are t o  be used  as  o n e  
u n i t ,  with" a 1Fvinq room, di.nj-ncr room, k i t c h e n  and powder 
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ro@m on t h e  s e c m d  f l o o r ,  and t h r e e  bedrooms and. t w o  b a t h -  
rooms on t h e  t h i r d  f l o o r .  

7 .  The a p p l i c a n t  p r o p o s e s  a lot occupancy o f  934 
s q u a r e  f e e t  or 7 2 . 5  p e r c e n t ,  exceed.ing t h e  maximum p e r c e n t a q e  
of l o t  occupancy by 3.03.68 s q u a r e  f e e t  o r  1 2 . 5  p e r c e n t .  The 
a p p l i c a n t  t h e r e f o r e  r e q u e s t  a v a r i a n c e  from t h e  l o t  occupancy 
p rov i s j -on  i n  t h e  amount of 103.68 s q u a r e  f e e t .  

8 .  The s u b j e c t  l o t  c o n t a i n s  an  area of 1 ,385 .03  s q u a r e  
f e e t ,  419.92 s q u a r e  f e e t  less t h a n  t h e  1,800 s q u a r e  f e e t  
r e q u i r e d  by t h e  Zoning R e g u l a t i o n s .  A l o t  area v a r i a n c e  i n  
t h e  amount of 4 1 9 . 9 2  s q u a r e  f e e t  i s  t h e r e f o r e  r e q u e s t e d  by 
t h e  a p p l i c a n t .  

9 .  The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  l o t  i s  smaller 
t h a n  t h e  n e a r b y  p r o p e r t i e s  and t h a t  no house  can  be b u i l t  
w i t h o u t  v a r i a n c e  r e l i e f .  The a p p l i c a n t  f u r t h e r  i n d i c a t e d  
t h a t  t h e  l o t  c a n n o t  b e  i n c r e a s e d  b e c a u s e  it i s  a c o r n e r  l o t  
and t h e  p r o p e r t y  a d j a c e n t  t o  it i s  f u l l y  improved. T h i s ,  
t h e  a p p l i c a n t  m a i n t a i n s ,  i s  a un ique  c o n d i t i o n  which creates  
a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  owner i n  a n  e f f o r t  t o  d e v e l o p  
t h e  p r c p c r t y  i n  acco rdance  w i t h  t h e  Zoning R e g u l a t i o n s .  

1 0 .  The a p p l i c a n t  t e s t i f i - e d  t h a t  because  t h e  a r e a  
s u r r o u n d i n g  t h e  l o t  i s  a l s o  r e s i d e n t i a l  and t h a t  t h e  d e s i g n  
of f-he s t r u c t u r e  w i l l  b e  c o m p a t i b l e  w i t h  o t h e r  c o r n e r  houses  
i n  t h e  area,  g r a n t i n g  t h e  v a r i a n c e s  for t h e  c o n s t r u c t i o n  of 
t h c  proposed f l a t  w i l l  n o t  h e  a s u b s t a m t i a l  d e t r i n e n t  t o  t h e  
p u b l i c  qood nor w i l l  t h e r e  b e  a s u b s t a n t i a l  impai rment  t o  
t h e  i n t e n t . ,  purpoze o r  i n t e q r j  t y  of t h e  Zoning Regula t - ions  
and Maps. 

11. A s i m i l a r  r e a u e s t  f o r  v a r i m c e  r e l i e f  r e g a r d i n q  t h e  
s u b j e c t  p r o p e r t y  w a s  q x a n t e d  by t h e  Board i n  1980 bv Order 
N o .  1 3 2 4 2 ,  b u t  t h e  nwner allowed t h e  Orde r  t o  l a p s e .  

1 2 .  The Of f i ce .  of P l a n n i n q  (OP) , by memorandum d a t e d  
August  2 5 ,  1989 and t h r o u g h  t e s t i m o n y  a t  t h e  h e a r i n g ,  
recommendecl a p p r o v a l  of t h e  a p p l i c a t i o n  w i t h  a c o n d i t i o n .  
OP n o t e d  t h a t  t h e  s i t e  i s  l o c a t e d  i n  t h e  Ward 6 ne ighborhood 
of C a p i t o l  H i l l  and w i t h i n  t h e  b o u n d a r i e s  of t h e  C a p i t o l  
H i l l  H i s t o r i c  D i s t r i c t  . O P  i n d i c a t e d  t h a t  t h e  s u b s t a n d a r d  
s i z e  o f  t h e  p r o p e r t y  creates  a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  
o w n e r  i n  d e v e l o p i n g  t h e  p r o p e r t y .  No t ing  t h a t  t h e  e x i s t i n g  
l o t  of r e c o r d  was c r e a t e d  p r i o r  t o  enactment o f  t h e  Z o n i n g  
R e g u l a t i o n s ,  O P  i n d i c a t e d  t h a t  t o  c o n s t r u c t  any d w e l l i n g  or, 
t h e  s i t e  would r e q u i r e  a r e a  v a r i a n c e  r e l i e f  from t h e  Board. 
O P  i s  of t h e  opi-pion t h a t  t h e  re l ie f  r e s u e s t e d  is minor and 
t h e r e f o r e  will n o t  be of s u b s t a n t i - a 1  d e t r i m e n t  t o  t h e  p u b l i c  
qood. O P  i s  a l s o  of t h e  o p i n i o n  t h a t ,  hecause  of t h e  
p r e s e n c e  of t h e  C-2-A zone i n  t h e  s q u a r e ,  t h e  Zoning Regula- 
t i o n s  w i l l  n o t  b e  s u b s t a n t i a l l y  i m p a i r e d  i f  t h e  R - 4  zoned 
p r o p e r t v  would be deve loped  beycmd t h e  6 0  p e r c e n t  maximum 
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l o t  occupancy r e q u i r e m e n t  t o  a l l o w  a reasonable .  s i z e d  
b u i l d i n g .  

13 .  The O f f i c e  of P l a n n i n g  recommends a p p r o v a l  o f  t h e  
s u b j e c t  a p p l i c a t i o n  provid.ed t h a t  t h e  a p p l i c a n t  s u b m i t s  t h e  
c u r r e n t  p l a n s  t o  t h e  H i s t o r i c  P r e s e r v a t k n  Review Board f o r  
r ev iew.  OI? n o t e s  t h a t  t h e r e  i s  a s l i g h t  d i f f e r e n c e  between 
t h e  c u r r e r t  p l a n s  a.nd t h o s e  rev iewed p r e v i o u s l v  i n  app1.ica- 
t i o n  No. 1 3 2 4 2 .  The Board c o n c u r s .  

1 4 .  Adv i so ry  Neighborhood Commission (ANC) 6 B ,  by 
l e t t e r  d a t e d  September  5 ,  1 9 8 9 ,  e x p r e s s e d  s u p p o r t  f o r  t h e  
minimum l o t  area v e r i a n c e  b u t  o p p o s i t i o n  f o r  t h e  maximum 
p e r c e n t a g e  of l o t  occupancy v a r i a n c e .  The ANC fee ls  t h a t  
n o t h i n g  can  b e  b u i l t  w i t h o u t  a lot area v a r i a n c e  because  of 
t h e  u n d e r s i z e d  lot .  lout s t a t e s  t h a t  t h e  a . p p l i c a n t  h a s  n o t  
p r e s e n t e d  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  t h e  l o t  occupancy 
v a r i a n c e .  The ANC f e e l s  t h a t  t h e  p roposed  b u i l d i n g  i s  too  
la rge  and qrosslv o u t  of scale w i t h  t h e  s u r r o u n d i n g  
improvements.  

15 .  The Board agrees w i t h  t h e  ANC t h a t  t h e  lot i s  small  
t h e r e b y  r e q u i r i n g  a l o t  area v a r i a n c e ,  b u t  i s  s a t i s f i e d  t h a t  
t h e  proposed  s t r u c t u r e  w i l l  n o t  b e  i n c o m p a t i b l e  w i t h  
s u r r o u n d i n 9  improvements.  

1 6 .  R y  l e t t e r  d a t e d  September  11, 1 9 8 9 ,  t h e  C a p i t o l  
H i l l  R e s t o r a t j m n  S o c i e t y  ( C H R S )  s u p p o r t e d  t h e  s u b j e c t  
s p p l i c a t i o n  w i t h  t w o  c o n d i t i o n s :  ( a )  t h e  b u i l d i n g  s h o u l d  
n o t  e x t e n d  f a r t h e r  t h a n  t h e  a d j o i n i n g  b u i l d i n g  tc? t h e  s o u t h  
and fb) t h e  r o o f  l i n e  s h o u l d  n o t  d i f f e r  s u b s t a n t i a l l y  from 
t h a t  of t h e  a d j o i n i n q  s t r u c t u r e s .  

1 7 .  The Board f i n d s  t h a t  t h e  proposed  p l a n s  m e e t  t h e  
c o n d j - t i o n s  p r e s e n t e d  by t h e  CMRS. 

CONCLUSIONS O F  LqAW AND OPINION: 

Rased on t h e  f o r e g o i n q  F i n d i n g s  of Fact and e v i d e n c e  of 
r e c o r d ,  t h e  Board conc1ud.e.s t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  
a r e a  v a r i a n c e s  fo r  t h e  p roposed  c o n s t r u c t i o n  of a f l a t  i n  an  
P.-4 zone.  The g r a n t i n g  of v a r i a n c e s  r e q u i r e s  a showing 
t h r o u g h  s u b s t a n t i a l  e v i d e n c e  of a p r a c t i c a l  d i f f i c u l t y  upon 
t h e  ewner a r i s i n g  o u t  of s o m e  u n i q u e  o r  e x c e p t i o n a l  c o n d i t i o n  
of t h e  p r o p e r t v  such  a s  e x c e p t i o n a l  na r rowness ,  s h a l l o w n e s s ,  
shape  or t o p o q r a p h i c a l  c o n d i t i o n s .  The Board  f u r t h e r  m u s t  
f i n d  t h a t  g r a n t i r q  t h e  r e q u e s t e d  r e l i e f  will n o t  b e  of 
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i l l  n o t  
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s u h s t a n t i a l . l y  i m p a i r  t h e  i n t e n t  and pu rpose  of t h e  zone 
p l a n .  T h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  m e t  t h i s  
burden of p r o o f .  

The Board c o n c l u d e s  t h a t  t h e  lot is s m a l l  i n  s i z e  
t h e r e b y  c r e a t i n q  a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  owner i n  
d e v e l o p i n g  t h e  p r o p e r t y .  The Board c o n c l u d e s  t h a t  t h e  
p r o p e r t v  i s  l o c a t e d  i n  a n  R-4 D i s t r i c t ,  su r rounded  by 
r e s i d e n t i 3 1  development .  The l o t  occupancy v a r i a n c e  of 103 
square f e e t  or 12.5  p e r c e n t  i s  c a u s e d  by t h e  s m a l l  s i z e  o f  
t h e  s i t e .  The v a r i a n c e  i s  r e a s o n a b l e  and minor  i n  n a t u r e .  
All o t h e r  r e q u i r e m e n t s  o f  t h e  Zoning  R e g u l a t i o n s  are m e t .  
The Board f u r t h e r  c c n c l u d e s  t h a t  t h e  a p p l i c a n t  i s  c o r n - i t t e d  
t o  working  w i t h  t h e  H i s t o r i c  P rese rva t ion  R e v i e w  Board t o  
e n s u r e  c o m p a t i b i l i t y  w i t h  h i s t o r i c  r e q u i r e m e n t s .  T h e r e f o r e ,  
t h e  Eoard i s  of t h e  o p i n i o n  t h a t  g r a n t i n g  t h e  r e q u e s t e d  
v a r i a n c e s  w i l l  n o t  be of s u b s t a n t i a l  d e t r i m e n t  t o  the p u b l i c  
good . 

The Board f u r t h e r  c o n c l u d e s  t h a t  t h e  r e q u e s t e d  var iances  
are  minor  and t h e r e f o r e  w i l l  n o t  s u b s t a n t i a l l y  i m p a i r  t h e  
i n t e n t . ,  p u r p o s e  o r  i n t e g r i t y  o f  t h e  zone  p l a n .  

The Board h a s  a f f o r d e d  t h e  ANC " q r e a t  w e i g h t "  t o  which 
i t  is e n t i t l e d .  A c c o r d i n g l y ,  it i s  ORDERED t h a t  t h e  
a p p l i c a t i o n  is b.ereby GRANTED SUBJECT t o  t h e  C O N D I T I O N  t h a t  
th .e  T ina1  p l a n s  m e e t  w i t h  the a p p r o v a l  of t h e  H i s t o r i c  
P r e s e r v a t i o n  R e v i e w  Foard .  

T70TE : 5-0 (Lloyd D .  Smi th ,  C h a r l e s  R.  N o r r i s ,  Pau la  L.  
; T e w e l l ,  W i l l i a m  F. McIntoeh and Car r i e  L.  
Thornhill t o  q r a n t ) .  

FY ORDER O F  THE D.C. BOARD O F  Z O N I N G  ADJUSTMENT 

Execu t ive  Director  

PIJRSUANT TO D . C .  CODE SEC. 1-2531 ( 1 9 8 7 ) ,  SECTION 2 6 7  OF 
D.C. LAW 2-38,  THE HUMAN RIGHTS ACT O F  1 9 7 7 ,  THE APPLICANT 
I S  PEQTJIRED TO COMPLY FULJJY W I T H  THE PROVISIONS O F  D.C.  LAW 
2-38, AS AMENDED, CODIFIED AS D.C.  CODE, TITLE 1, CHAPTER 25 
( I ! ?87) ,  AND THIS ORDER I S  CONDITIONED UPON FULL COMPLIANCE 

WITH THOSE PROVISIONS. THE FAILURE OR REF'IJSAL OF APPLICANT 
TO COMPLY WITH ANY PRCVTSIONS O F  D . C .  LAW 2-38, AS AMENDED, 
SHALL RE A PROPER BASIS FOR THE REVOCATION O F  THIS ORDER. 
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[JNDEF! 11 DCMF. 3103.1., "NO DECISION OR ORDER O F  THE BOARD 
SHAI;L TAKE EFFECT I J N T I L  TEN DAYS AFTER H A V I N G  RECOME F I N A L  
?T.JF!S;TTFNT TO TFFI SUPPLEMET!?TAL RUI,F!S OF PRACTICE AFD PROCEDTJRE 
EEFCRE THE FOARD O F  Z O N I N G  ADL-JUSTMENT. 

THIS ORDER O F  THE .ROA..RD IS VA1,XD FOP A PERIOD O F  S I X  MONTHS 
AFTER THE EFFECTIVF DATE OF THIS ORDER, UNLESS W I T H I N  SUCH 
FFFIOD AN APPLICATION FOR A RTJIIJDING PERMIT OR C E R T I F I C A T E  
OF OCCUPANCY IS FTLED F ~ I T H  THE DEPARTVENT OF CONSUMER AND 
F'?C,TJI,ATORY AFFAIRS. 



GOVERNMENT OF THE DISTRICT OF COLUMBlA 
B O A R D  OF ZONING ADJUSTMENT 

As E x e c u t i v e  Director  of the Fczrd of Z o n h c  
Adjustment, 1 hewehv c e r t l f v  a ~ d  a t t e s t  to thRfiT.fa25 t h a t  ‘,--A -. a 
l e t t e r  has  bepr r a i l  to a l l  p a r t i e s ,  dated 
zrc! n?a-j.?d- postage prepaid to each party who appeared and  
p a r t l  c i p t c 6  i r  t h e  public h e a r i n g  c o x e r n i n q  t h i s  Rat ter  
and who is l i s t ed  below: 

8 \!L’ 1 
:dL .I 

‘ .  
I 

E . 5 ,  F . c \ ? a ~ ,  Jr. 
F.O. Box 15173 
wash, D.C. 2 0 0 5 e  

Robin R ,  Kayes,  Fsq.  
S toh imi r . ,  B e u c h e r t ,  Egan b Srriith 
1 7 7 5  ~ e n n s y l v a n i a  A v e . ,  M O W .  , S u i t e  400 
Wa,sh, C.C.  20006  

Robert L.  H e r r e m a  
1 2 0 7  East Capitol St ree t ,  S . E .  
Wash, P.C, 2 0 0 0 3  

Evelyn Washingtor,, C h a i r p e r s o n  
Advisory Neighborhood C o r n m i s s i m  6-B 
9 2 1  P e n n s y l v a c i s  Avenue, S.E. P I 0 8  
K a s h i n g t o n ,  D o  C ,  2 0 0 0 3  


